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CASES ARGUED AND DETERMINED 


SUPREME COURT 
STATH OF LOUISIANA. : . 








WESTERN DISTRICT: 
OPELOUSAS, SEPTEMBER, 1833. 


Seeaaneananennianel 
ROBESON vs. ROBERT. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE 


SiXTH DISTRICT PRESIDING. 


A duly recorded sale of a tract of land, by a description applicable only to yw, — 
another tract, conveys per se no notice to a subsequent bona fide purchaser. 5Ptember, 1833. 


Although between the parties, the error in such a sale might be corrected, it "°8*SON 


can be regarded with respect to third persons, in no other light than a sale ROBERT. 
of other property. 


This was a petitory action. The plaintiff claimed title to 
two tract: of land, by purchase from the heirs and legal 
representatives of the late William Brocus, by act under 
private signature, bearing date May 17th, 1825. The two. 
tracts are described in the_petition, as fronting on each side _. 
of the bayou Sallé, and as having been purchased about twenty. 
years before, from John O’Reily and William Addison, one 
of them measuring twenty arpents, formerly owned by John 
O’Reily, and the other measuring fourteen arpents. 





2 - CASES IN THE SUPREME COURT 


roe o= The plaintiff amended his petition, limiting his claim’ to 


ee 


fourteen arpents, describing it as situated about three leaga 
py orton * below the Verdun settlement, on bayou Sallé, and containin 4 
ROBERT. six hundred and forty acres. if 
The defendant pleaded the general denial, and that he pure 
chased the disputed premises at two sales, made by Lew 
Moore, acting in one of them as the attorney in fact of Wik, 
liam Addison, and in the other in his individual capaci 
dated the 2d of July and 2Ist of September, 1816. He 
alleged that he had since been in possession of the premises, 
. and had made valuable improvements thereon. He pleaded : 
the prescription of ten, twenty and thirty years, and cited in’ 
warranty, Lewis Moore, as his vendor in both sales, and’ 
John Moore as his guarantee, in one of them. They appear. | 
ed, denied the allegations of the petition, and their liability; j 
and pleaded title in the defendant. : 
In his amended answer, the defendant avers, that the act | 
of sale by Addison to Brown, in 1806, was not made by_ 
authentic act, nor was it ever recorded in the parish of St. 
Mary, where the land is situated. : 
The heirs and legal representatives of Brocus, intervened, | 
and denied that their ancestor had alienated the land to. 
either of the claimants, averred that he-died seized of it, and j 
that it descended to them by inheritance; denied that they | 
had alienated it, or in any way disposed of it; and averred | 
that the names of some of them, in the act alleged by plain- | 
tiff, were forged, and that others who signed it were minors, | 
and that the sale was therefore null and void. The private | 
act under which Brocus, the father of the ancestor of the | 
plaintiff’s vendors purchased, bears date on the 18th of 
Marth, 1806, and bounds the tract.as follows: “A tract of 
land lying and being in the county aforesaid, (Attakapas) of | 
fourteen acres front, on each side of the bayou Sallé, with the — 
depth of which it may be susceptible, bounded below by the” 
king’s former domain, and above by the lands of Henry 
Harkirder.” 4 
The act by Brocus’ heirs to the plaintiff, is dated 17th 
May, 1825, and describes the land as the tract which Wil ~ 
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ably to the deed passed by the said aii to the sad 
Brocus.” 

The defendant took a bill of exceptions to ae decision of 
the’ judge a quo, admitting in evidence the act of sale by 
Addison to Brocus. The objection to it raised by the defen- 
dant, was, that it was an act sous seing privée, and therefore 
inadmissible. This act was signed by both the parties to it, 
in the presence of two witnesses, and at the bottom is writ- 
ten: “Taken and acknowledged before me, Edward C. 


Nicholls, judge of the county of Attakapas.” The judge’s © 


certificate, likewise, states the act to have been “taken and 
acknowledged before him.” , 

The two sales from Moore to Robert; were made by 
authentic act, and were recorded in the parish in which the 
land is situated. 


The plaintiff and interpleaders showed only civil posses- . 


sion by the act of sale of 1806. Testimony was introduced, 
tending to show that both parties had claimed the land in 
controversy. 

The defendant had a verdict and judgment, and the 
plaintiff appealed. 


Garland, for plaintiff and appellant. 
Lewis, for defendant and appellee. 


Brownson, on the same side, contended that: a 
“, 

1. The deed to Brocus from Addison, dated in 1806, is not 
authentic; it was written and signed by the parties, and 
only acknowledged before a county judge. 

2. Being an act sous seing privée the certificate of acknow- 
ledgment, as it does not make it authentic, cannot give to it 
the effect of a recorded act,and there is no special certificate. 
The act is simply acknowledged by a county judge. 


liam Brocus purchased from William Addison, «containing ‘revenn De 


fifieen arpents in front, on both sidcs of bayou Sallé, agree- —== 
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¥ Leva Psig 3. In case the act should be considered authentic and. 7 boun: 
== record, it does not describe the property sold -o as to gitew yendi 
ae notice to third persons of the alienation which the law intend : the p 
ROBERT. they shall have. M4 fact | 
4. Admitting error in the description could be ae error 

between the original parties, it cannot, as against a third @§ ys th 

person, who has bought in good faith, without a suflicient@§ per s 


notice that the property had been sold. 


Porter J., delivered the opinion of the court. 





The plaintiff and the interpleaders claim a tract of land? 
from the defendant, in the right of one William Brocus; 
deceased, who they allege purchased it from a certain Wik | 
liam Addison. The defendant on his part also sets up title § 
from Addison. The cause below turned on the identity of 
the premises, which the respective parties acquired by vir¥ 
tue of their conveyances from their common vendor. The 
jury found for the defendant, and by the verdict negatived | 
the identity, for the plaintiff’s deed was first in time. q 

A new trial was moved for, on the ground that the verdict.) 

. was contrary to law and evidence. The judge rejected the | 


application, and gave judgment in pursuance of the verdict,’ ” V 
from that judgment this appeal was taken. jury 
The case has been argued here, on the same grounds it /@ sell 
was contested below: namely, whether the land first sold by @ can 
Addison, to Brocus, was the same as that subsequently con- shot 
veyed by him to the defendants. The evidence taken pre- © 
sents no important contradictions, yet it leaves considerable” I 
doubts on the mind. If the case was between the heirs of @ jud 


Addison and the plaintiff’s, it might perhaps be truly said, ~ 
that the proof. preponderated on the part of the lattér, but it ” 
is not the heirs, but a third person who purchased bona fide ~ 
sixteen years ago, and who has occupied and cultivated the _ 
premises ever since, who is before the court; and so con- — 
sidered, the case is by no means so simple and clear. The ~ 
difficulty of reaching the truth, as to the land first conveyed, — 
proceeds mainly from a totally erroneous description of the 
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boundaries, as given in the first deed of sale. By it the 


yendor is made to convey land lying nearly ten miles from === 
the'place where the locus in qua is situated, and where in “*)0™ 
fact he did not own any land. ~-Although, preadventure, this pe pascns 


error might be corrected between the parties, it appears to cl ote tract, of 


us that such a sale, admitting it to be duly recorded, conveyed ¢ erption applica- 


only to ano- 
be ther tract, con- 
per se no notice to a subsequent purchaser. It is a mere tru- Mier, Wract on. 


ism to say, and it would be superfluous to say it for any other oy Fay ° 


purpose than that of more fully illustrating our ideas on this meal 
subject, that the recording the*alienation of other property, 

than that subsequently sold, could have no effect against 

third persons. Lands are only known by their limits, or by 

natural or artificial objects on, or near to them, and a sale 

intending to convey property in one place and describ ng it 

in another, with limits different from that which really tween the pate, 


the error in such 


bounded it, can be regarded in no other light as to third « sale might be 


corrected, it can 


pers ms, than a sale of other property. A deed of sale of a ve ng dia 


slave William, duly recorded, would not operate as notice to Aaa aan 


a sale of other® 


a second purchaser that the slave John had been sold, though property. 


@ it might be the intention of the parties to convey the latter, 


more particularly if, as in the case before us, actual possession 
did not follow the alienation to the first vendee. , 

Whether this consideration operated on the minds of the 
jury, or whether they concluded that Addison intended to 
sell land in the place mentioned in the first bill of sale, we 
cannot say, but on the whole, we are of opinion the verdict 
should not be disturbed. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs, 


Wrsrerw Dis 
September, 1833. 
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“Westrnn Dro 
September, 1833, 
———— 
“ gRCENaUZ 

v8. 
818 CREDITORS 


CASES IN THE SUPREME COURT 


ARCENAUX vs. HIS CREDITORS. — 


APPEAL FROM THE FIFTH DISTRICT, THE JUDGE THEREOF PRESIDING, 


of money in the syndic’s hands, on account of irregularities in the sale of 


the surrendered property, of overcharge by the syndic, or his omission to 
charge himself with what he is legally chargeable. 


If the sale of the insolvent’s property has been illegally conducted by the 
syndic, it can be set aside only by the proper action between the proper 
parties; and the homologation of the tableau of distribution cannot preclude 
the insolvent, or affect any right to which the illegality might give rise. 


The syndics of the insolvent filed a tableau of distribution, 
to which he and his wife made a joint and several opposi 
tion. They complained that the wife had not been placed 
on the tableau as a privileged creditor for the amount.of 
her dotal property; that the sales of ceded property of the 
insolvent should have taken place on the same terms af 
with the same formalities as provided for sales of property 
seized in execution. They averred, that notice of 


times and places of the sales as was required by the 2180 he i 
article of the Louisiana Code, had not been given by thé} 


syndics, so that he was unable to attend at the sales and 
appoint an appraiser; that for want of the appraisement ® . 
quired by the 67Ist article of the Code of Practice, all the 
sales of the insolvent’s property were illegal. They also 


complain that several of the slaves belonging to the insok | 
vent’s estate were sold in New-Orleans, instead of being | 
sold in the parish of La Fayette, the insolvent’s domicil; 
and that the syndics had not accounted to the creditors for” 


the fruits and revenues of. at least a portion ‘of the surren- 
dered property. They jointly and severally prayed thatthe © 
purchasers at the sales and the syndics be cited and served 
with copies of their opposition; that the sales be declared” 
null and void; and that the syndics be decreed to account — 
for the revenues of the ceded property until the legal sale. 





oo 
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An insolvent cannot oppose the distribution among his creditors of any oun 


sete 2 baa EES E™ 


- BBea = 




























/ 


OF THE STATE OF LOUISIANA. 7 


‘he judge a quo sustained the wife’s claim and directed Wasrens Die 
ei) “} the tableau to be amended accordingly, but he overruled ——’ 
wi 9 the other grounds of opposition, ordered the table:u to be_ cedlinedee 
4 | homologated, and payment. of the debts to be made in con- Hus cRepirons 
“F formity thereto. The insolvent and his wife appealed. 





y sum 4  % 
ile of 1 | Jones, for the appellants, urged: 
ion to a ds 
‘| 1. That the wife of the insolvent had an interest in the 
“ang a4 | decision of the case, and was entitled to notice of sale by the 
y the ‘| q ayndics, as she is a privileged creditor of the insolvent, and. is 
roper “ - ‘equally interested with him in any propérty that remains, in 
elide | consideration of the marriage and community of property. 
e | La Code 2369. 
| 2 Her interest is direct, because she is not only a privi- 
| leged creditor of the succession, but is entitled to half the 
‘remainder when the debts are paid: she has, therefore, a 
deep interest that the estate be not diminished or destroyed 
‘by the mismanagement of the syndics. 
3. The husband and wife have a joint interest in opposing 
‘the irregularities of the proceedings in the disposition of their 
‘} joint property. 
_ 4. The debtor preserves his ownership of the property 
" ‘Ysurrendered, and may divest his creditors of the possession at 
* any time on payment of his debts and costs. He is at any 
‘gate entitled to the surplus after paying his debts. La. Code, 
2174, 2175. 

.5..The sale of surrendered property must be made on 
| the same terms ana under the same formalities as property 
seized in execution. And although the act of 1826, § 3, au- 
thorises the creditors to vary the terms, they cannot dispense 
with the formalities. La. Code, 2180. 7 Mar. N.S. 180. 

. 6. The law requires that previous to these sales, the party 
whose property. is se:zed, (if it be immoveable,) shall be sum- 
moned, by having a written notice delivered to him in per- 
son, to appear on the day of sale, &c. C. Pr. 671. 

"% The syndics in this case, occupy the place of the sheriff 
as the representatives of the creditors and choose an ap- 
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Wrsrenx Dis praiser for them, but on account of their adverse interest, 
= ——.cannot choose one for.the insolvent debtor. tale 
poor 8. The opposition was improperly ard prematanetirs , 
HIS CREDITORS ryled, as the appellants prayed to have the syndic a 
chasers cited to defend; that the sales were illegal and « 
be rescinded. 
9. The syndics are bound to account for any increase, 
the property, or its income, revenue, or fruits, &c.; I 
most of the property surrendered being slaves, was of tj 
character to increase, and produce fruits or revenues. 
Code, 2171. 
10. The syndics improperly charged their commission 
the whole of the property sold, when in fact $1929 was o 
credit and is not yet collected or received by them. 


Crow, contra. 


1. That the judgment of homologation is correct, becatise” 
all of the creditors were regularly notified that the tableaw” 
of distribution was presented for homologation, and none’ 
them made opposition. # 

2. The insolvent debtor had no right in lawto make op: 
position on the grounds alleged by him. The law doesn 2 
require notice of sale tothe insolvent. After surrender « 
acceptance of his property, he is divested of all rights toil , 
in presenti, which is vested in his creditors. 2 Moreau’s D ye 
437. 2 La. Rep. 354. 4 Mar. N.S. 620. 7 Mar. N.S. 180, 
9 Mar. 493. “i 

3. The wife was wholly without interest and could not b 
heard in opposition until she showed she was a credit 
This she could not do. She has appealed from a judgme 
rendered in her favor, and of which she does not complifi 
so far as relates to herself. 

4. There is ‘no evidence to show that any fruits or reven 
were realized by the syndics for which to make them 
countable. In fact, none accrued and none were received: 
The syndics had difficulty in getting the slaves out of the 
possession of the insolvent; and after:they had succeeded, : 
were unable to hire them, until they were sold. 4 


























th petit was not rates in the- pledge or ropes — 13 enEDr 
feannot now be heard. % omy 67. , 


», Magtin J. delivered the « opinion of the court, 


3 ooThe insdlvent and his wife complain of a judgment homo. 
_ Togating a tabl: au of distribution, presented by? the Kare) 
‘and overruling the opposition thereto. 
* This opposition which wisjoint and several, was grounded 
n'the irregularity of the sale of the surrendered property, 
Be syndic’s neglect to charge themselves with a certain 
gum, and‘an overcharge in their commissions. 
Mrs. Arcenaux obtained a collocation on the tableau for 
‘} ‘the amount she claimed and in a proper place. She has 
-yactually received what she asked, and therefore is without 
-wany interests as a creditor, and we know not any she may 
iglaim as the insolvent’s wife, a 
The insolvent has certainly a claim for: any part of his _ 
‘estate, -or if the producé thereof, in- the hands of the + a 
‘syndics, or which ought to be there after his creditors are 
tisfied. This is all he may claim in regard to. the: surren- “setoppose edie 
ered estate. The distribution of any sum that may be in hc crear of 
i he syndic:” hands at any time among his creditors, cannot . 2 a 
_ be opposed by him on account of any irregularity in the'swle %f regular 
of the surrendered property, or of any overcharge made by pata of 
the syndics, or their fwilure to charge themselves’ with any Wh ae 
‘sums for which they are legally chargeable. For nothitig’of Sel 
‘this kind ought to prevent the creditors from receiving whiat- chargeable, | 
‘ver be in the hands of their syndies. If the sale has béen imolvent’s | pro- . 
. legally conducted, it can only be set aside, and*the’pro- by we “yale * 
| ‘péerty recovered by a proper sui! ‘against. proper parties; Sh), only bythe proper 
 and'we are*not ‘aware that the homologation of the tableau the proper partieg = 9 
| 0uld preclude the inselvents, or affect any right to. _which Fateh ta- et : 
ene might give a “rise, or to any claim he might ee * 
have against the syndics after the creditors were all paid, 
if he could show that from their neglect in giving ‘prop 
2 x 
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8, or from illegal le they have destroyed or @ 
tered what he mighte entitled we alg his e 


The District Court did not err in overrule tia 0 


several oppeee # lad 





It is therefore ordered, adjudged, and decreed, © 
jatenearr affirmed with costs. _ 








PRIMOT vs. THIBODEAUX. 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE SIXTH — 


PRESIDING. « 
Be oat 


When two parties are applicants for the purchase of a tract of land from the 
United States, and the Register permits one of them to purchase, his title . 
under such a permission will not be disturbed, although the evidence dows 
not satisfactorily prove the decision between them to have been made bya 


comparison of the proof of their respective pretensions. 


The plaintiff claimed the ownership of a certain tragt) 
of land situated in the parish of La Fayette, on beet 
bayou Tigre, and containing 161 32-100 acres. He clai 
“the land by virtue of an alleged purchase from the Unite 
States on the 8th of November, 1830, agreeably to thé pre . 


rr. 


visions of the act of congress, approved May 29th, 1830, 
alleged that he had complied with the requisitions of ae 
by possession and cultivation, and that the defendant, knowing. ‘ 
the right of pre-emption to be in the plaintiff, had entered upon 
the premises, erected buildings, cut the timber, made fenieom | 
cultivated the land and performed many other acts of pre : 
tended:ownership. He prayed to be put in possession, that 
his title might be quieted; and that the defendant pay. a 
damages for his disturbance. hie 
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: os 
obtained the pre-emptive right which he othe sy to “oat THIPODEAVE. 
| The defendant also averred that he was entitled to the land 
_ . inequestion; that he had cultivated and possessed it for a long 

4 _ > petiod that while he was taking the necessary stepa,to secure 
_ his privilege, the plaintiff fraudulently and under false pre- 
Hi dinces made the: purchase on which he relies. He insists 
the plaintiff’s claim is unfounded, and prays for its rejection 
with damages. 
» On the trial the plaintiff produced in evidence a certificate 
| of the Register of the Land Office, dated at Opelousas, 8th 
November, 1830, showing cultivation by the plaintiff of the 
tract in dispute in the year 1829, and actual possession. and 
 soccupancy in 1829 and 1830; allowing him to make entry 
«and purchase of the tract by preference pursuant to the 

' 4 provisions of the said act of Congress; and declaring the 
_ purchase of and payment for the tract by the plaintiff on the 
_ day of the date of the certificate. 

Primo, a witness, testified that the defendant yet lives on 
the tract, and has lived and raised crops. there for the last 
two years. The houses of both parties are within the lines 
nding the tract. 

", Caruthers, testified that the plaintiff erected his house on 

e tract two years since; he remained there one year and 

removed. The only crop which the plaintiff has pros... . 

duced on the tract was about two years ago. The defendant 

thas now his fourth crop on the tract. ; ; 

soebandry, testified that the defendant had occupied and <4 

ulfivated the tract for the last four years; that the first year 
cultivated 30 or 40 arpents of it. When witness. and 

















































4, ~ defendant called upon the Register and applied for the’pre- _ os ane a 
é @ ,emptive right to the tract, they were told by the Registerthat’ _  * : % 
ab -he could not then find the plats of land on the bayou Tigre, ~~ .. #9 * | 
y and he requested defendant. to obtain the necessary: sur-” - a” a 


veys. Afterwards witness and the defendant.called onthe 
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wear J. ictal the opinion of the ot ae 


Thisis a .petitory action. The plaintiff claims the pi mi 
in virtue of a purchase from the United States. The defends _ 
ant contests the legality of it, and ayers*that the title. [0 
conveyed should enure to his benefit: that the plaintiff never. 
did comply with’ ‘the requisitions of the act of Congress toy 
entitle him to a pre-emption; but that on the contrary, h 
the defendant, did, on the premises in question. 
The Court of the first instance gave judgment for, 
plaintiff, and the defendant appealed. oa 
Both the partics were applicants for the land,before, he 2 
Register, at the time he permitted the plaintiff to become.the ~ 
Whentwo pxt- purchaser. Whether this decision was made on a comparison 


ties are appli- 


cats for fue Par, of the proof of the respective pretensions of the claiman 


& wth hg the record before us does not afford satisfactory proof. Be ® 


permite om of the fact, however, as it may, the case does not in any import 7 
them to purchase, : = y a oa é ia 
his title under ant respect differ, and cannot be satisfactorily distinguished | 
such aperm 3 
will not be ds- from that of Henry’s heirs». Welch, reported in 4h La. R-portsy, 
3 page 947; and we refcr to that case for the reasons on which 


we think the plaintiff should recover. 


It is, therefore, adjudged and decreed that the judgment of 
the District Court be alfirayge with costs. 
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) gppta, ynom tux b count oF TH: FIFTH bastions 4 rhe soba or Tit 
ia & SIXTH PRESIDING. 
Bi 0 fas AG, ; R 
3 yon drawer to pay a bill of aethibhds after he + apaaibartoadly . 
3 : potified of the drawee’s refusal to pay it, is a waiver of his right to. protest 

nd notice in the usual form. 


% 



















ment of the bill to and refusal of payment by the drawee; and where eigh- 

teed months before the trial the defendant was apprised that he would 

be charged on that ground, by a deposition which was taken: held that 

a evidence of sgeh promise was admissible, although objected to on the trial. 
~~ ee 

5. The plaintiff sought a recover in this action the sum of . 

4 three hundred thirty-five dollars and eleven cents, of which ae 

he alleged that one hundred ninety-three dollars and ten ‘ 

nts became due to him by an order or draft drawn by. the 

late E. S. Hall, as a partner in the commercial firm of H. 

Eastin & Co., on the firm of Stewarts & Eastin of New rt 

' Orleans, who on presentment refused to pay it. The bal- a 

ance was claimed on account for freight of merchandise , 

1 ipped by H. Eastin & Co., on the plaintiff’s steam boat <a 

ak yette. The defendant is sued as the surviving partner <a " 

f H. Eastin &.Co. The petition contains no allegation ~ 

it the draft had been protested, or that the defendant was 

arged on a promisegmade since its dishonor. 

ts defendant pleaded the general denial. ..He admitted 

» the shipment of the merchandise as stated by the plaintiff, " 

} tnd averred that the delivery of it at its place of destination = 

"was delayed for along period, contrary to express agreement, . | 

ahd the prevailing custom and usage, in such cases; that . oa 

+ daring the interval of that unusual delay, the prices of the 

| therchandise had greatly fallen, whereby the defendant sus- 

| tained in damage the sum of three hundred and fifty dollars. 


at 
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Wergeer De The tial took:place‘in May, 1833. It was ‘proved d that. 


‘IVEs 
ws. 


* EASTIN. 


=== the draft was drawn as. alleged in the petition, presente dtp 
the drawees, and payment by them was refused; that a 
their refusal, Hall promised to pay the draft. » It yas leo 
proved, by the then .clerk of the La Fayette, that she a8 
detained at Plaquemine for a considerable period by the lo ” 
stage of the water, and a short time longer in unde: _ 
repairs; and that a quantity of deer skins, forming a part of 
freight, were on their arrival in New-Orleans, greatly wom 
eaten and damaged, to the amount of fifty per centumg 
their value. Whether this depreciation in value occt Te ; 
while the.skins were on the steam boat, or previously, did: 
not clearly appear in evidence. a 
The petition was filed on the 12th of April, 1831. Ont 
30th of the following September, the plaintiff obtained 
commission under which the testimony of witnesses residi g 
in the parish of St. Martin, was soon after taken. In 6 Be 
of the plaintiff’s interrogatories, he questions the witnes 
in relation to the presentment of the draft to the draweé 
their refusal to pay it, and the subsequent promise 4 
payment by Hall. 
Judgment was rendered for the plaintiff for two hind ‘ 
seventy-five dollars and forty-on cents, with interest th 7 e0 
from the day of judicial demand, until final payment. 
The defendant appealed. 


:* 


Crow, for plaintiff and appellee. 


1. It is not necessary to protest an inland bill of exch: 
or promissory note, in order to bind the drawer in favors 
the payee. 2 Starkie, 265. 6 Wheaton, 146. 4 
2. In this case, the drawer promised to pay the bill@ 
exchange sued on after its dishonor, which is a waiver 6 
protest and notice. 9a 
3. The plaintiffs. have a right to recover on the su se- 
quent promise, without an allegation of such promise, or of 
the delivery of notice; but solely on the responsibility of the 
drawer, in making the bill. Chitty on Bills, 280. Ed. of 183 
Voorhies, contra, contended that: . 





é bill, in order to” charge ‘him’ after its dishonor. = 
ihier traité du com. 46. 2 Mattin’s N.S. 541.; 3 Kent ~ 
i. 108, 113. 3 Martin's N.S. 403." ‘12 Larsen 2 
n’s NoS. 541. 

ta The proof _and allegations mits agree, There is no 
 dilegation of notice or of the subsequent promise to pay after 
_ tie dishonor of the bill, set forth in the pleadings;"conse- 

| quently no recovery can be had. 12 Martin, V77. 
88. Credits were proven below which were not allowed by 
| the district judge, but which the evidence in the record will 

how, and which we claim in this court. 
k 


— J. delivered the opinion of the court. 


. This is an action against the surviving partner of a com- 
| inercial firm. The petition charges, that the partnership 
” drew an order, or an inland bill of exchange, on a mercantile 
a E sions in New-Orleans, which was not accepted or paid by 
3 t fhe drawees; and further, that the firm owed the plaintiffs 
lor the freight of certain merchandise, shipped on board a 
n boat, of which he was the proprietor. 
The answer puts at issue the facts alleged in the petition, 
d-also contains a plea, that the goods shipped on board the 
eam boat, were improperly detained an unusual length of 
e by the plaintiffs, and owing to the delay, the defendant 
ined a serious loss; the value of the merchandise having 
sreciated between the time when it should have reached 
tsdestination, and that in which it was actually delivered. 
p* The court gave judgment in favor of the plaintiff, though 
fora less amount than. that claimed in the sited 
'¢ The defendant appealed. 
“And he here contends the judgment below should We 
reversed. 
_ »1. Because no notice of the dishonor.of the bill was aten 
to the drawers. nit 4 if ae 
. Il. The-court erred in receiving testimony to cure the 
want of notice. 





po hong Dis. III, And it erred in not sloving the dee 


" “i petitioners. ee ae 


ty Basta. In discussing ecient of want t of notice, the 
as have gone somewhat at length into the question as 
necessity of protest on inland bills of exchange. It. 
been contended on one side, that no other evidence can 
necessary of demand and refusal to accept or pay; and 
the other, that the doctrine relied on, is solcly applicable tq 
Mforcign. bills of exchange. We have not found'it necessif 2 
A promise by to: form an opinion on this point, for, admitting the objection 
Shin ctoukanee well taken, there is evidence that the defect (if it be o é 
bally notiéed “of was waived. One of the partners promised to pay the dre i 


he drawee’s re- 
fal ay it after he was notified ’ that the drawees had refused to do 
right to protest Jt was however urged that this testimony should not ha re 


usual form. been received, as the allegations in the petition did 
charge responsibility on that ground. What weight th 
objection would be entitled to in a case differently cireumm 
stanced from the present one, we need not say. Here. 

wa lteught ons, appears depositions were takcn eighteen months before th 


aud the defend’ trial, and by these the defendant was appriscd that liabili 


po Foon would be attempted to be fixed on him on that grou 1d 


in ‘the pe 

pg hs prow The case comes completely within those of Ory vs. Wir 
“ 

commas of “the and Ralson Vs Barclay, already decided in this cou 


of payment by WV. S. 283. 6 Martin’s Reporis, O. S. 649, 


the drawee ; and 
bao An attempt has been made to show that the judgment 


pnhanp below is erroneous, in not making certain deductions, in 


charged ‘on. thet the plaintiff’s account, for freight. The deduction is ¢ j 


con which as ed principally on an alleged loss in the non-delivery of t ’ 


, meee of such cotton in the regular delay, andin, damage sustained ,by™ 
‘Genee merchandise after it was shipped. Bat the evidence . 
not satisfied us that there was any unnecessary detention’ 
the merchandise, on the part of the plaintiff, or that the d 
age accrued through his mal-feasance. 
It is therefore ordered, adjudged and decreed, that the 


judgment of the District Court be affirmed, with costs, 


oe 
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oe gas ye 
“MUDD vs. oTaLES HEIRS, 
yy sTILLe’s” 
' PRAL FROM THE COURT OF PROBATES-2OR THR RARIGN.OF ST. LANDRY, WATE. 
he heir is liable only for his virile share of his ancestor's debt, though an 
' administrator has been appointed, and the acceptance of the suecession has 


30:3 
been unconditional. 


fan action against the administrator of a succession, founded on 4’ élatin 
for the interest stipulated in the intestate’s obligation, legal interest willbe: 


added, as upon other claims against the estate. 





me | i 
iA real tender cannot be made so as to stop interest, uniess the legal formalities 


- are pursued: thus, a tender to the plaintiffs attorney at law, is insufficient. 
ee 


“In October, 1823, Margaret C. Stille and Fernando 
Gayoso, promiscd to pay Theodore Mudd, or order, the sum. 
' “of $4,000 in ten years, with ten per centum interest, from the 
“Yst of April until final payment; the interest to be paid 
Vv annually. On the’ 18th of January, 1828, the note was * 
Pendorsed over to the plaintiff. In May, 1829, Madam Stille 
lied and James Stille was appointed the administrator of her 
te. ie 
aa oe action was brought against the administrator to - 


Ge 


ecover four hundred dollars, the conventional interest which ~ a oe Pe 
y he ad accrued on the principal of the note, from the first — <1 
Tot April, 1831, to the first of April, 1832, together with legal * 


est on that sum, from the first of April, iS, until final 
"payment. 
To this claim the” Sbinbatitrator’ excepted, that he td ; 
“Tendered: his account to the heirs of the intestate; that, ‘the eo ee 
sat of his appointment had expired; that he no longer had. 
‘the capacity to defend’ the suit, and that the heirs alone ~ 
could have been properly sued. He pleaded the general Ee. « 
denial; a tender of the amount due, and denied the ri right of 
the plaintiff to claim interest on the four hundred dollars. 

Afterwards, and previously to the trial, the defendant died, | 
and on his death being suggested on the record, the action 

3 ; 
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Weerznx Du was ordered to be revived against the heirs of Madam Stille, 
= They appeared, denied the debt, and pleaded that in 
mn” event could they be liable for more than their virile portions ons 
era's They denied the plaintiff ’s right to his claim of interest uj : " 
interest. . 
The judge of probates rendered a judgment condemnin 
the heirs to the payment in solido, of the amount claimed in 
the petition. The defendants appealed. " 


es 


‘Mantiw J., delivered the opinion of the court. 


The defendants and appellants complain of the judgme nt 

of the Court of Probates, urging that it erroneously cha 
_ them, jointly and severally, for a debt of their ancestor, a 

with interest on interest. 

On the first point we have most positive legislative 
provision in our code, that heirs are liable only for the part 
which they have in the succession. La. Code 1376, 2107¢ 
and this is the case, even where they have made no invé 
tory, 1374. The plaintiff has referred us to the articles 983) 
983, 984, 1332 of the La. Code, none of which supports the 
position he contends for: he, however, contended that a par 
ticular circumstance, takes the present case out of the general 
rule, i. e. that an administrator of the estate was appointed, 
against whom suit was brought, but before its termination he 
died. Whether the heirs of the administrator be liable for 
his conduct in the administration, need not be enquired into 
for the suitwas not revived against the present’ defendat 
in that capacity, nor are they charged as such. 


Pap angles On the general question whether the heirs’ liability is 


ae aor Gene increased by the appointment of an administrator, we ¢ 


though an winin- satisfied it is not. 
appointed, and 


the acceplance of lI.'As to the second point, the Code of Practice, § 


been uncondi- provides that creditors of estates administered by curat 
: executors, administrators, &c., shall receive interest from 
death of the debtor, if the debt was due at that time, other. 
wise from the time it falls due. This suit was commenced — 

against an administrator by a creditor. 
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; It is attempted to take the case out of the rule, because 
is: brought for one year’s interest on a sum due. bya ————= 
tract, in which the interest was stipulated to be paid a 
anually, and it is urged on the opposite side, that interest * 
pnot be stipulated on interest. La. Code, 1934, This is 
» true, no such stipulation was made, but according to: the 
stipulation, a suit for a year’s interest might be maintained 
at the end of every year. By the laws of Spain a contract PB he haa on 
| ‘stipulating for interest on interest was prohibited, but if the tort sue; 
| interest was assumed distinctly from the principal, according to $° 2." the 
. a stipulation authorising it, interest was allowed on such cae ae 


: igation, 
interest. Curia Phil. Interest, 29. peer be geen 


her ch 
"It has been contended that interest ought not to have been gainst the estate, 
allowed, because a tender was made to the attorney of the 
plaintiff. But this tender was not made to the person, nor Pron meen 
in the manner prescribed by law, to constitute a real tender, sovenk, agli = 
legal ' formalities 


» and none other has the effect of stopping the interest. Code are pursued : thus 


of! Practice, 606, 6 a pet oag 


# ; insufficient. 


f It is, therefore, ordered, adjudged and decreed, that the 
» jadgment of the Court of Probates be annulled, avoided and 
P reversed, and that the plaintiff recover from the defendants 
the following. proportions, viz: From Ferdinand Gayoso, 
-eight dollars fifty-seven cents; from Joshua Baker, tutor 
) Anthony Baker, Margaret Baker and Caroline Baker, 
ity-two dollars eighty-five cents; from Caroline Branson; 
, aeity. -two dollars eighty-five cents; from Edward Stille, 
_ eighty-two dollars eighty-five cents; and from Joshua Baker, 
tutor to Saul Stille, eighty-two dollars eighty-five cents, with 
interest on the respective sums aforesaid, from the ist April, 
1832, until paid, with costs in the court below. Those: of 
appeal ¢ to be paid by the plaintiff. 





M‘CARTY 
MONTZT. 
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M‘CARTY vs. MONTET. 


ioe.” 
eyed 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE 
SIXTH PRESIDING. 


A receipt for a promissory note given by the endorsee to the endg 
stating that on payment of the note the endorsee is to retain @ § é 
sum and to pay the balance to the endorser, does not-change the obl " 
of the endorser, though it is evidence that on payment « the no 
endorsee is liable to the endorser for that balance. gc? 


This section was instituted egainst . the» débindel i‘ 
endorser of the following promissory note: “La Fayetie,! 
January, 1831. In allthe month of March, 1832, 1 prom 2 
to pay to order of Pierre Montet, the sum ofone thousand 
dollars, if not paid when due, to*bear ten per cent. per 
annum interest from that time until paid. vom received, 

“Witness. Baptiste Mortola, Jean Langlin, ~ : 

(Signed) Alphonse Bouquct, Adclaide Le Blatic, se 

It was paraphed ne varietur by the judge, and endc 
“Pay Robert McCarty or order. Witness Joseph Baker. 

“Pierre Paul Montet, 
his >} mark,” | 


Payment of this note was demanded at the house of. the 
drawer, Bouquet, of his wife in his absence, and pay! nel it 
thereof being refused, the note was protested and noti c ce 4 
given to the drawer’s wife, Adelaide Le Blanc, and to thé 
endorser. 

The defendant pleaded that he had been induced ‘to 
dorse the note sued on through the fraud of the plain! 
that it was agreed there should be no recourse against.t 
in case he endorsed the paper. He claimed $400 of the 
sum due on the note as belonging to.him, which he had ap — 
pointed the plaintiff as his agent to. ‘eollect, and which the” 
plaintiff had neglected to collect of the drawer. ‘a 

On the trial all the signatures to the note were.admitted 
and it appeared in evidence, that after the plaintiff’s a 
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2 ‘hel refused the ‘efendant’s etidorsement without SRCOUE, 
“the defendant gavelhis absolute endorsement... © + * =—=—= 
* On-the 15th of March, 1832, the drawer sued his creditors ca 
nd filed his bilan. A meeting of his ereditors took place, aid 
e cession was accepted. The proceedings were afterwards 
momologated and. the insolvent’s person discharged from 


* Judgment was’ rendered for the plaintiff for. $600" -with 
10 per cent. interest from the date of the protest, until 


4 payment. 
_ ©The defendant appealed. 


peel for plaintiff and appellee. 


oe Martin, J., delivered the opinion & gee court. 


~ This defendant sued’ ds eM, haceed that. ne é oa 
dorsed with an understanding between the plaintiff. an 

himself, that an* assignment of the note was all that was 

intended, without any liability in case of non-payment, And 

ther that by a counter letter this was acknowledged, and 

the defendant and endorser retained a claim of $400 on the 

_ Mproceéds of the note, which was for $1000, the ‘assignment 

q Wheing for the sole purpose of paying a sum of $600 to the 

~ plaintiff on, the price of a slave purchased by him fee the 

defendant. 

The plaintiff had judgment for $600 with interest at 10 
| per cent. from the day: of payment of the note, costs of 
“protest, &c. The defendantappealed.: : 

What is called a counter case is the receipt of the plaintiff 
_ © for the note, ‘which concludes with the following expres- 
gions, after the ‘conclusion of the note, _ “Which, when col- 
_ lected, I am to keep out of said note the sum of $600, and to 
be pey the balance over to said Montet or the holder of this 

‘ receipt.” 





= fhe district judge did not err in concluding that the def n . 
“ae dant has entirely failed in establishing the understandi 
nEe MURBAND. which he alleges*to have existed between him and » 


plaintiff. 
The receipt or counter letter does not appear to have bee 


made’ with any other intention than that of preserving 
the defendant a claim for $400 on the proceeds of the ¥ 
after they came to the plaintiff's hands. ~The note. was, fo 
$1000, and the transfer was made to serve the payme bo 
Areceipt fore $600 to the plaintiff. This changed:nothing as tothe nature. 


promissory note, ; 
given hy the en- of the contract of endorsement which transferred. 


dorser, _ stating defendant’s whole right to the note to the plaintiff, with 


thaton paymaater 


the note the ev ordinary legal obligation in the endorsee and endogs 


ec dinans tobe. The receipt or counter letter is however evidence of. 


tomer, “does no: parties’ intention, that for $400 or two-fifths of the proceeds 


ffgetion of the on of the note, when collected, the plaintiff was to account to, © 


orser, though it 
is evidence that or be the trustee of his endorser. 
on payment of the 
be mpinecgsag Interest after the day of payment, as the accessary of th 


Selance. “™ debt partook of its nature. For two fifths of it, the plainti iff i 
was the defendant’s trustee. Of the other three he was th 


absolute owner under the endorsement. 


It is therefore ordered, adjudged, and decreed, that { 
judgment of the district court be affirmed with costs, 








FOSTER vs. HER HUSBAND. ‘i 


APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE ae 
SEVENTH PRESIDING. we 


Court refused to listen to the plaintiff's prayer to amend the judg igme 
enlarging the amount; the defendant not having complained of it. 





OF THE STATE OF LOUISIANA.” 


a... 


© Where a wite sells land belonging to her paraphernal-estate, andin'the Wert 


¢ sotariel act of sale, acknowledges the receipt of the money, she cannot = 


% “afterwards deny that she received it, although she may waive the actual 
receipt. 


: such a sale the wife may show that in pursuance of an agreement between 

“herself and her husband, the money was actually paid to her husband, or 

; y passed through his harids in consequence of a transfer of the land 
a -wenidee, and a subsequent sale, 


Pm, 


ve ndor, having acknowledged the receipt of the price, may allege that he 
2. touched it, but that it passed co instanti into the hands of a third 
© person for oe use and benefit. 


pee PS 
w: 


4 Boone of pilisberaa! property be made on a credit, the wife’s right of 
bas * © portgage attaches only from the date of the receipt of the money and for 
the amount received. 


"In this action the wife sued her husband to obtain’ a 
separation of property and for the recovery of her dotal 
‘id paraphernal effects, She claimed “of the defendant 
: Me: ‘sum of fourteen thousand one hundred and ‘eighty- 
three dollars and eighty-four cents, as the amount of effects 
_ which she brought in marriage, in various articles of property 
= . D jerited by her and received by the defendant. as the 
: 4 ninistrator of her estate. 
~ Among other things she inherited one-eighth part of fifty-five 
arpents of land on both sides of bayou Teche. She sold her 
share of this..tract to her brother, Louis Demaret, by public 
act, dated March 17,1824. In this act she acknowledges that 
she had received “seven thousand dollars, cash in hand, paid 
by the said L. Demaret to her,” in consideratiomof the sale. 
In the following year Demaret sold this share to the defend- 
ant for seven thousand five hundred dollars. In 1829 the 
defendant sold ‘gine arpents, including the tract inherited by 
__ the plaintiff, consisting of six arpents and seven-eighths, to one 
- Kaigler, for twelve thousand four hundred and fifty dollars. 
The plaintiff avers that the sale from her’ with “her 
Usband’s consent, to Demaret, in 1824, was not “a real 





s 
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ba prxiDis transaction;” that she never received the money as 


= acknowledged, nor does she believe her husband did; that t 
= the two acts of sale and re-sale, were intended to divest her 
HER HUSBANDY Of her apparent legal title, and to invest the defendant wit t 
the legal-title to enable him to dispose of the land. She 
now ‘claims the sum of ten thousand dollars as her portion ‘ 
the proceeds of the nine arpents of land sold to Baigler, @ . 
should that sum not be allowed, she claims seven. thous: 
dollars. : 
To the petition of the plaintiff, her husband filed : " 
answer, substantially admitting its allegations. . 
W. A. Gasquet, & Co. and Goble & Thomas, intervened, 
opposed the wife’s claim, and required of her strict proof of 
L. Demaret, the brother of the plaintiff, testified, that th 
sale of land, dated 17th March, 1824, by plaintiff an 
defendant to witness, was not a real transaction, but yas 
intended to be made in anticipation of a law which it wag 
then expected the legislature would soon pass, prohibiting 
the husband from disposing of his wife’s property. Dees nt 
requested the witness to accept the sale with this.viewe - 
money was paid. The defendant had the administration: 
the whole estate of the plaintiff. ke 
The judge, a quo, allowed-seven thousand’ dollars as th ne 
price of the sale from the plaintiff to her brother, on he 
ground that it passed to the defendant; and decreed to the 
plaintiff the total sum of nine thousand eight hundred and 
fifty dollars, with legal interest and mortgage. The mortga 
for the seven thousand dollars was to take effect from March, 
1824, the date of the sale from her to her brother. 4 
The. intervenors appealed. The plaintiff and appellee 
prayed to have the judgment amended, so as to allow her 
whole claim, as set forth in her petition. . + 


TS EEL, AT Rin ait A IE a —See® ao it 
Bs Pi. | y 


™~ 


Lewis, for plaintiff and appellee. 


Brownson, for intervenors and appellants. 


1. The parol testimony offered to prove that the pt icew 
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& theland was paid to Foster, in direct opposition to the act of Sven 


gale to which she was a party, and in which she acknow- = 
se ledges to have received it, is inadmissible. La. Code, 2256. = 
 PMar. N. S. 451, 454. 6 Mar. N. S. 206, 208, 445. HER HUSBAND. 
2, If this testimony is not admissible, then there is no proof 
+ that the money was paid to the husband. She alleges in her 
". petition, that she does not believe any money was paid to 
him, as the act of sale was simulated. If there is no proof 
~~ of payment, the presumption is against any money being 
a paid. Febrero, Add. part 1, cap. 4, S. 1. No. 11. 
- . 3. The husband is only responsible for as much as it is 
proven he has received, and no more. Ibid. 
__» 4. The husband being only bound for what is actually 
| delivered to him, in cases of doubt whether any thing was 
___ delivered, the presumption of law is against the wife. Febrero, 
. Add. part 2, lib. 1, cap. 3, sec. 1. 
5. Proof of the general administration is not sufficient to 
charge the husband, because it would be equivalent to dis- 
pensing with the proof of delivery, and because such evi- 


dence does not prove the exact sums which have passed into 
_ the hands of the husband. It would be a connivance between 
husband and wife, where their interests would prompt them 
most strongly to practice frauds upon creditors. They might 
_ im this way, swell up the claims of the wife to an amoun 
: _tgreatly beyond real rights and just claims. 


» Martin, J., delivered the opinion of the court. 


This is a suit for a separation of property, and the creditors 

_ of the husband are appellants from that part of the judgment 

_ . by which-the husband is charged with the price of a tract of 

land, theretofore the property of his wife, which is alleged 

“yg to have come to his hands in the administration of her 
« paraphernal property. 

@ The plaintiff and appellee has prayed an amendment of 
> the judgment, on the allegation that it is for a less sum than the’ wife age 
> she is entitled to. As she did not appeal, and her husband 

toe not complain of the judgment, and he is not, conse- peel taken 
Px 4 





eS ee a ne ee nee ce. ee ee 
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ae 


Sepienbers 3 Dus. z, quently, before us, we Cannot listen to an application to 5 
increase the amount which he was condemned to pay. ‘ 

nee The appellants urge-that the first judge erred in charge q 
HER EvsBASP: the husband with the price of the land, because by the © 


tervenors | 
creditors of the notarial act, which is the evidence of the sale, it appears the — 
efendant,the Su- 
reme Court re- price was received by the wife. 
used to listen to ‘ a5 . @ 
the __ Plaintif’s Qn the part of the wife it is contended, that the sale, the = 


prayer to amend 


the jud t b . . j ° i a 
onlaugiee tne WY act of which is produced, was a simulated one; that if she — 


fendait not hay. De not allowed, she can prove the simulation and deny that | 


oft, “mPisined che received the money; there is sufficient evidence that it ~ 
afterwards came to his hands. : 
The facts of the case are, that in the year 1824, appre- | 
hensions being entertained that an act of the legislature was : 
to be passed to prevent married women from selling their q 
lands, and the husband and wife being desirous to preserve — 
the means of disposing of the tract, they joined in a convey- § 
ance of it to her brother: that on the rejection of the bill by q 
Where a wife the legislature, the brother re-conveyed the tract to the 4 


sols land belovg- husband, who afterwards disposed of it. In the act of sale — 


Poiintheneeeni executed before a notary, by the husband and wife to the A 

act of sale, ac 

eamtedges the brother, the price is stated to have been paid to her. 
ceipt o e : 

money she cannot On these facts, we are of opinion that the plaintiff cannot — 
erwards deny s 

it, although sn, deny that she received the money; although she may have 


actual receipt. © Wanted the actual receipt of it from her brother, and been — 


In such —_ satisfied with his promises to pay the price or re-convey 7 q 


the wife aa 
show that in Pu- the tract to her husband, but nothing prevents her from” 


suance of an — 


Frecmtarselfana Showing that the money was actually paid afterwards to’ 


yoy | 
money was actu. her husband in pursuance of such an agreement; or actually. 7 
hut oat came through his hands in consequence of a transfer of the 
ape ninoege tract by the brother and a subsequent sale. Nothing prevents 
By sng oe the a vendee who has acknowledged the receipt of the funds to 
dees and 2 w>se- allege that she never touched, that it passsed co instanti into 
inft Yonder, hav. the hands of a third person for her use and benefit. The’ 
lodged the receipt vendee may indeed avail herself of the vendor’s acknowledg- 
allege that he ment of the receipt of the price, but the person thus taking — 
but that it passed the money may not use this acknowledgment to prove that | 
eo instanti into 


third ‘person for NOt he, but the vendee, received the money, if his taking it 


Eon oon apd bene: 1, proven. 





D ee , 7% 
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The plaintiff has proven that his brother and vendee, con- Wasrans Di 
veyed the land to her husband, who disposed of it; that her - = ins 
husband did not give any consideration for the land. On ?®%A°%® 


these facts, the first judge has concluded that the consideér- Nunez. 
ation the husband’s vendee agreed to pay for the land, repre- 

sents the sum of seven thousand dollars, which the wife 
acknowledged to have received from her brother, in the act 

of sale of 1824; it appearing that this sum was accounted 

for by a subsequent conveyance of the brother to the hus- 

band, and finally realized by his sale in 1829. But in our 

opinion, as the sale was made on a credit, the husband’s meena 
liability and the consequent right of mortgage of the wife, P°™,t6t"**.n8 
did not arise till she received the said sum of seven thousand ener ae 
dollars, or part thereof from his vendée. As the record fas of eae 
affords no evidence of the amount thus received, nor of the ay, and for the 
dates of such payments, the precise extent of his liability, ipa 
nor the precise date on which the right of mortgage, cannot 

be ascertained. This is necessary to the settlement of this 

case, as in our opinion, the first judge erred certainly in giv- 

ing the right of mortgage from the sale of 1824, and proba- 

bly on the amount allowed, as there is no evidence to esta’ - 
blish the quantum of what has been received. 


It is, therefore, ordered, adjudged and decreed, that the 
judgment of the District Court be annulled, avoided and 


. reversed, and the case remanded for a new trial, the appellee 


paying costs in this court. 








DENAULE vs. NUNEZ, 
APPEAL FROM THE COURT OF PROBATES, FOR THE PARISH OF LA FAYETTE. 


A curator ought to render his account before the court without being called 
on by the heirs, but his omission to do this does not deprive him of the 
right, when an account is provoked by the-heirs, to demand credit for a. 
sum which he is entitled to retain, although he has not claimed it in the 


course of his administration. 
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eer: Des On a question as to a debt claimed by the curator against the estate which he © 


i. one administers, founded on a receipt of the intestate given to their party for 

DENAULE 
VS: 

RUPEE: decision of the judge of the domicil of the parties, who was acquainted with 


an amount equal to that claimed for the curator’s account; held that the 


them, their character, circumstances, &c., must have great weight. 


The lapse of a number of years though less than is sufficient for prescription 
may afford a presumption of the payment of a debt, which if supported by 


others may amount to full proof. 


The plaintiff brought this action in his own behalf as heir 4 
and as the attorney in fact of the other heirs of the late Jean 
Denaule, against the curator of his succession, praying that. 
the said heirs he recognised by the court and put in posses J 
sion of their said ancestor’s succession ; and that the defen- a. 
dant render a strict account of his administration. 

The curator denied the alleged heirship, and averred his 
willingness to account and pay whatever might be due to 
the persons entitled to it. | 

The heirship of the plaintiff and his co-heirs was estab- 
lished and the curator rendered his account. In it wasin- 7 
cluded a debt of $657 88, alleged to be due to the defendant | 
for this sum collected on his account of one Dimitry, by the — ‘ . 
deceased. The only evidence produced in support of this } 
item, was the receipt of the deceased to Dimitry, acknow-. . 
ledging that he received this sum for the account of Joseph, | 
Nunez. This receipt is dated at New-Orleans 18th July, © 
1820. The account also contained damages against the es) 
tate of $202 for magistrate’s fees, in upwards of forty little — 
suits, all upon accounts, found among the papers of the de+ ~ : 
ceased in favor of the succession, instituted upon the adyice. ‘ 
of the attorney for the absent heirs, and all decided against. 4 
the succession. 1 

The plaintiff opposed the homologation of the account aul 
moved to amend it by striking out these items. The opposi-, i 
tion to the first item only was sustained, and the account 4 
was with that amendment homologated. 














OF THE STATE OF LOUISIANA. 


The defendant appealed. In his answer, the plaintiff W%s 
prays to have the charge for magistrate’s fees stricken out. —————= 


‘Mouton, for defendant and appellant. 


1. The sum of $657 88, claimed by the defendant as due 
him, ought to have been allowed. Compensation takes place 
for the sums due curators by the estate they administer, and 
such sums are to be deducted from the account they are 
required to render. La. Code, 2203, 4. 

2, This claim is not prescribed as it does not come within 
the provision of the five years prescription, and being an 
account, can only be prescribed by ten years if the creditor 
is present or twenty if absent. La. Code, 3505. 3508. 

3. The item for magistrate’s fees ought to be allowed as 
these costs were incurred in suits, because the accounts were 
found drawn off among the papers of the deceased. 


Mart, J., delivered the opinion of the court. 


The plaintiff is appellant from a judgment which rejected 
a credit which he claimed on his account, as curator of the 
estate of the plaintiff’s ancestor for $657 88, for an equal 
sum received by the latter about ten years before his death 
for the defendant’s ancestor. 

The allowance of this credit was opposed on two grounds: 


| Ist, the defendant ought to have claimed it, in the course of 


his administration of the estate by an application to the 
Court of Probates, or presented it for allowance in a tableau 
of distribution, and having neglected to do so, it was too late 


' toclaim it, when he was called upon by the heirs to pay 


them the balance in his hands. 

‘Qd. It was contended that the money had been accounted 
for by the ancester. 

The plaintiff and appellee claimed an amendment of the 
judgment by a disallowance of a credit of $202, claimed by 
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pi oa gl the defendant for the-costs of a number of small suits before 4% 
—————a justice of the peace, in all which judgment had been J 
aro giver against the estate. : 
NONE?.. ~ I.° Ithas not appeared to us that there is the least weight 

in the first objection: curators ought indeed, without being — 

called upon by the heirs, to account for their administration | 

A gurator ought before the Court of Probates ; but no law deprives them, if — 

count before the this be neglected, to demand in the account provoked by 

being called o" the application of the heirs creditors, for any sum they are | 
his omission ‘© entitled to retain. 


- "right when The plaintiff has relied for the proof of his allegation, that 4 


voked’ by ‘the his ancestor accounted in his life time with the defendant for: © 
era fr a mm the money received by the former for the latter; on the j 
l- lapse of about ten years, from the date of the receipt to the 
dinimed it in the death of the debtor; on a presumption, “ee from a n¢ 
ministration. given by the latter. to the plaintiff about ten yéars after thet 
date of the receipt, for twenty-one dollars, that a settlement _ 
had taken place and that the plaintiff was a creditor of 
twenty-one dollars as a balance; on a presumption of the 
same fact arising from the circumstance of the plaintiff have 4 
ing confined the proof of his claim to the production of the 
note for twenty-one dollars, to support his right to the 
curatorship. | 
The defepdant’s counsel has contended, that the lapse of — 
time operates no presumption of payment, when it is insufit. 
cient to support the plea of prescription ; that a note for 
twenty-one dollars given by the debtor of a sum of upward 
of six hundred dollars, affords but a very slight presumpti 
if any at all, that a settlement of account took place, < 
that the maker of the note was found a debtor of twenty-o 
dollars only; that the production of the note having appea 
to the Court of Probates sufficient to entitle the defendaml 
to the curatorship it cannot be imputed to him that he 
not produce when there was no necessity for it, evidence @ : 
the other item of his claim, when he was not in possession 
of any document in support of it, and when parol evidence. 
was to be brought from a great distance. ‘ 


We wish not to be understood to say that we should have 
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—_ it our duty to reverse the judgment of the Cosirt of} Wes 


re Hi Probates if it had considered the presumption as too. ight to Sao 
" be received as convincing proof; but we feel no hesitation. i in ~~ 
saying that the present is a case, in which the decision of the... "UNF 

ht judge.of the domicil of the parties, who was acquainted with ,o {Oty guestion os 

ng 7} them, their charaters, circumstances, &c., must have. a pA gael 

’ weight. hich ie admin 

i receipt of iene 


The lapse of a number of years, though kde that. ‘Pe testate 
third party fora 
riod, which authorising the plea of.prescription, prevents ‘any amo amoutt equal to 


ro a es ae 
, rebutting evidence of the payment of which prescription pro- the. curator’ = 


_AMibits the denial may afford a presumption which" supported ‘he —> “ 


by others, may create that violent presumption which even pari wean 


| in capital cases, may amount to full proof. It has appeared than: ther Eee 
* 1 + tous that the presumption resulting from the note of twenty- scunagh, is 
} have great weight. 
one dollars, of a settlement, is very light ; and the argument ‘The tapse of » 
of the defendant’s counsel to attenuate the presumption aris- thou lee that 
is sufficient for 












" is 
PE 


te, 


ey ing from his neglect to avail himself of his larger claim may pieetns oe 

_} have some weight. ton ; oof the 

he * But suspicion attaches to claims which are urged after yr Sno mecy 
Pe Pperiod of ten years, and this suspicion is increased when Sree © 

a. } the claim is first urged after the death of the*débtor, and it 


must be admitted ‘this suspicion is still increased when the 
creditor having become the curator Of the, debtor’s estate, 
has acquired by the possession of all the papers of the latter 
the facility of removing or destroying his own receipt, if he 
has given one. All these grounds of suspicion militate 
against the present defendant and are strengthened by the cir- 
eumstance of his failing to urge his large claim after his “ 
debtor’s death, until the last moment, when he is«calied on 
toempty his hands. 

‘We conclude on this part of the case we ought not to 
teverse the judgment. 

Neither do we think it right to make that amendment 
claimed by the appellee. 

The curator might possibly haye ascertained that the 
claims found in the book and papers of the deceased, might 
be disproved or met by set off. He appears to have-con- 
sulted the attorney of the absent heirs who did. not discour- 
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i933, age him, and any inattention which may ascribed to him, ig © 
not of so gross a nature as in our opinion ought to have — 
authorised the disallowance of a credit claimed for real 9 
disbursement. 


‘4 ae 
ie 





It is, therefore, ordered, adjudged and decreed, that the — 
judgment of the Court of Probates be affirmed with costs. — 








ONETO vs. DELAUNY ET AL. 





APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF. 7: vel 


SEVENTH PRESIDING. , “a } 
a 


e east 
The responsibility of the depositary extends to third persons when the thing son 








deposited does not belong to the depositor.’ a tha 

& a ke; 

A cause will not be remanded on the ground of errorin the charge of the r be 
judge as to defendant’s responsibility, if on the trial it did not appear that 3 un! 
the plaintiff had taken the steps necessary to fix that responsibility, thi 
The obligation of a depositary to a third person who is the owner of the wa 
thing deposited, can be produced only by the service of legal process. ) 
the 

The word “opposition” in the La. Code, art. 2926, refers only to opposition hag 
through and by the authority of a court. : oe 





On the 25th of May, 1832, the plaintiff shipped at News | co 
Orleans a quantity of merchandise for St. Martinsville, by 4 
the steam boat Shepherdess. On landing the freight a box 3 
of Irish linens invoiced at $300 31 belonging to the plain. © : 
tiff was missing. The plaintiff charges, that through error 
or fraud, this box was carried to the house of the defen wa 
dants either by them or by some person unknown to the | {hi 
plaintiff. The petition avers that the defendants refusedto 4 de 
deliver the box of linens to the plaintiff, although they knew. | 





































b. 3 ~ itbelonged tohim. Judgment was prayed for the value Wesrsns Dis 
} according to the invoice, and for $120 the estimated loss of : — 
# 4 F profits which would have accrued to: plaintiff from his sale = 
3 a _ of the linens. Dar 
‘] © The general denial was pleaded, and the cause we 
submitted to a jury. 
Bruno, a witness testified, that at the first time when’ the 
plaintiff visited the defendant’s house in search of the box of 
linens, he described it to Mrs. Delauny, who requested him 
to look for it. She afterwards said to witness, that while 
- plaintiff had been searching the house, the box of linens was 
1 «concealed under the matrass. 
‘A bill of exceptions to the charge of the judge was taken 
by the plaintiff, which is set forth in the opinion of the court. 
* ; » The jury first returned the following facts as a special 
m6} ~=6verdict. “According to the testimony of Mr. Bruno, the box 
‘|= ofmerchandise claimed by the plaintiff, has been carried by 
og “| some person unknown to them, to the defendant’s house; but 
that the defendant, Madam Delauny, is incapable of having 
kept it for her own use; and that therefore it must have 
ie} been taken from the defendant’s house by. a third person 
lat | unknown to them.” It being suggested to the jury, that 
this return was incomplete, they again retired; and after” 
he | wards found a gencral verdict for the defendant. 
The plaintiff moved for a new trial on the grounds that: 
the jury had found the facts as above stated; and that their 
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Ww 





% - last verdict was contrary to law and evidence. 

R "The motion was overruled, and judgment rendered in . 
m | conformity with the verdict. The plaintiff appealed. 

oy 

s 3 _ Porter, J., delivered the opinion of the court. 

2% 

or » The plaintiff charges that a box of goods belonging to him 
m | wasshipped from New-Orleans to St. Martinsville, and that 
ve d through error or fraud they came into the possession of the 
to defendants, who rcfused to deliver them to him. 

woo The general issue was formed by the answer, and the 


5 
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¥ member, 1633 ‘Pas cause tried before a jury, who found a verdict for the ’ 
———— defendant. The. plaintiff appealed. ; 
Pp pp 


~“SOnkTO” Re We tried the judge charged the jury “that if they werg ; 
se of opinion the case of goods described in the petition wag — 


deposited by another than the plaintiff with defendants, the 9 

court instruct the jury, that a delivery to the depositor dogs — 

‘not make the defendants liable, though they may have been — 

claimed by the plaintiff as the obligations of the defendants 

as depositarics were only due from them ‘to the individual 

depositing.” ’ . 
This doctrine in the terms used by the judge, is not com 


rect. The responsibility of the depositary is too much lim 4, 


ited. His obligations are not due alone to the individual : 
depositing, they are also due to the third person where the | 
thing deposited does not belong to the depositor. But 


ay eae aan: although the law was thus inaccurately expounded to the jury, 


third "persons WE do not think the cause should be remanded. The change 
Sopeuiinn hing of the judge did not at all affect the legal rights of the plain. . 
depositor’ °° tiff before the jury, because the evidence shows beyond all 


be) cause willnot doubt, that he did not take those steps necessary to create 


- Ly pa responsibility on the part of the defendants to him. It was 


of the judge as to 





defendant's res. hot attempted to be shown, it is on the contrary proved, that, | 


nsib 
the tial i did not: no other opposition was made to the delivery of the goods save — 
appear that t 
plaintihadtaken that which resulted from the petition verbally asserting a — 


the steps neces- 


responsibilty. Claim to the box containing them. This in our opinion did 7 
not produce any obligation on the part of the defendants to — 
the plaintiffs. The interposition of legal process was neces, | 
sary to produce it. The art. 2926 of the La. Code provides, 
that the object deposited must be restored to the depository 


PP ts aan “unless there be in the hands of the depositary an attachment 


ietheoprecortne on the property, or an opposition made by the owner.” ~The 
thing deposited, a these ot . . 

can be produced Word oppositicn is in our judgment here used technically, and 
only by the ser- . onus 
vice of legal pro- must be understood in the same, sense it is so frequently em- 
cess. as 








and by the authcrity of a court of justice. The depositor is. 
prima facie the owner of the thing deposited, and the posses: 


portion” in the Sion of the depositary is his possession. We cannot there 
98, rerers only fore believe it was the intention of the Legislature to 











ployed in the Code of Practice, namely, an opposition through | 
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sequestration obtained at the suit of the claimant, he conld be court. 
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deptive the presumed owner of the enjoyment of his property, Mt aE, 
on the mere assertion of a right to it by another. Indeed = 
such a construction would lead to this strange result, that —e 
although the depositor could not be deprived of the goods wave, 


while he kept them in his own hands, without a writ of sags mention 
the authority of a 


deprived of them if they were placed by him in the hands of 
a third person, though the possession of that person. was con- 
fessedly his. Independant of this consideration, it is obvious 
that the contrary rule would give rise to, and frequeatly pro- 
duce the most scandalous collusion between the depositaries 
and third parties, 

This opinion renders it unnecessary to examine the effect 
of the verdict which was first rendered. By the terms of 
that verdict, the same question of law is presented as that 
suggested by the bill of exceptions to the judge’s charge, 
which has just been examined. 

It is therefore ordered, adjudged and decreed, that the 
judgment of the District Court be affirmed with costs. 


Simon, for plaintiff and appellant. 





McINTYRE vs. WHITING: 


‘APPEAL FROM THE COURT OF THE FIFTH DISTRICT, THE JUDGE OF THE 


SEVENTH PRESIDING. 


When a suit is brought in one parish and transferred to another, where it is 
tried, and where judgment is rendered, the clerk of the court in which 


the cause originated, cannot, on appeal, certify to the record. 


Ajudgment record is admissible in evidence to prove a judgment against the 
defendant, rendered in another State, on which judgment the suit is insti- 
tuted: although the plaintiff knows the existence of another record, showing 
the defendant to have taken the benefit of the insolvcnt laws of that State 
and that the plaintiff was one of his assignees. 
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The plaintiff had obtained two judgments against the 


: defendant in the city of Philadelphia, in 1823; each for | 
about the sum of thirteen hundred dollars. Actions were 4} 


instituted on each of those judgments. 

The defendant pleaded the general denial, an assignmliiy 
of all his property, and a discharge under the insolvent laws 
of Pennsylvania, from all debts due by him prior to 1824, 
He alleged that the plaintiff, as one of his then creditors, 
shared in the benefit of this assignment, and should have 


credited him with the proceeds of his property thus sc 


The two actions were consolidated. 
On the 9th of October, 1832, the defendant’s atin 


made his affidavit for a continuance, because the copy of the 
record of the defendant's arrest, assignment and discharge, | 


under the insolvent Jaws of Pennsylvania, was then in Newe 


Orleans, where it had been sent to aid in the defence of ee ie 


similar suit, there brought against the defendant; and, 


although de diligence had been used, it could not be pro” 


cured in time for the trial. He expected to show by this 
record, that the defendant was entitled to large credits on 


the claims sect up in the petition, and was compelled to 
resort to it by the evasive answers of the plaintiff to the ine # 


terrogatories propounded to him by the defendant. The 
continuance was granted. The plaintiff admitted as true, 
the facts set forth in the affidavit; the order of continuance 
was rescinded, and the parties ordered to proceed to the 
trial. 

On the following day, the trial came on. The defend 


ant objected to the reading in evidence by plaintiff of J} 
the two records, on which the consolidated action was based, 
until the record mentioned in the affidavit of the defendant’s © 


attorney, as then being in New-Orleans, should;be produced. 
This objection was overruled, and a bill of exceptions 
taken. | 

On the 12th of the same month an order was made, trans 
ferring the cause to the parish of St. Martin, giving the 


Ys cte m 4o8Se ape eagce Ss 











same effect to the judgment to be there rendered, as it would / ' 
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have if rendered in St. Mary, wlicre the suits had been Wzstsex Dis 


brought. Judgment was rendered against the defendant for 
two thousand. five hundred and cighty-eight dollars, and was 
dated at St. Martinsville, October 30th, 1832. No testimo- 
ny. appears.to have been taken down on the trial, no state- 
raent of facts agreed on, or a. statement made by the judge 
qquo. 

vig The defendant appealed. 

0n the 3d of June following, the clerk of St. Mary certi- 
fied as follows: “that the foregoing pages contain a full and 
complete transcript of the record,” &c., “and that they con, 


tain a complete transcript of all the evidence adduced in: 
the District Court on the trial,” &c. 9. 
. Splane, for the plaintiff. and appellee, moved to dismiss the, 


appeal, 


Pe. -]. Because the clerk’s certificate to the record was insuf- 
"ficient, and not made in conformity to law. 3 La. Reports, 294, 

2. Clerks of courts have no authority to certify the record 
as containing all the testimony produced.in the cause, unless 
they are ordered on the trial to take it down or note it in 
the proceedings. In this case, the evidence is all documen- 
tary. 

_ 3. In relation to the demand, admitting that the defend- 
ant has been released, so as to protect him from arrest for all 
prior contracts, by the laws of Pennsylvania, that will not 
protect him here, where the contract is to be enforced. 11 
Martin, 730. 

4. When it is clear that the evidence, the absence of 
which is alleged in the affidavit as cause of continuance, 

~would be of no avail, if produced, the cause will not be 
remanded. 

5. The affidavit, the facts of which were admitted, does 
not state that the record alluded to as absent, would disprove 
any of the answers of the plaintiff to interrogatories that 
are material, 

6. All the answers are avdenge until disproved in the 
manner pointed out by law. C. of Pr. 354. 


Porter, J., delivered the opinion of the court. 
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Westexx Drs This case is presented for examination on the merits by. 





the appellant, on-a certificate given by the clerk of the Dis 

rere trict Court of the parish of St. Mary, eight months after 

waitixs. judgment:was rendered below, and seven months and a half 
after the appeal was taken. The certificate affirms, that the 
record contains all the evidence on which the cause was 
tried in the first instance. There is no statement of facts, 
nor does there appear any evidence taken down by the 
clerk. 

Various objections have becn taken to this certificate; we 
find it unnecessary to notice any other save that which 
relates to the want of authority in the clerk by whom the 
certificate was given. The cause originated in the parish” 
of St. Mary, but was tried in that of St. Martin, for we 
find on record the following entry: “ordered that the suit 


tried there, and the judgment to have the same effect as if 
rendered here.” We are sensible as the counsel who argued 
this cause for the appellce can be, of the great danger of 


When # suit is receiving certificates from clerks or judges, long after the 
t 1 ° . ° : es : 
arish and trans cause is decided; but, without saying what our opinion might 

err oO anotier, ° . 
where it is tried he, had the certificate been given by the’elerk of the court 
and where judg- 


went is rendered, i 1 + + 5 
nent is rendered, which tried the cause, we are quite clear it cannot be receiv- 


court in which * ° 
calle Bg ed from one where it was not tried. 


tered cotityte Lhis is a bill of exceptions found in the record, to an 


pall ve. OPinion of the judge, admitting records of judgments given 


cord is admissi- against the defendant in Philadelphia, to be read in evi- 


wet eeaine te dence, on the ground that the plaintiff had admitted that 


pi pg there was a record in existence which would show that the 
oe defendant had taken the benefit of the insolvent law of. 
is instituted, al- > «ae * . 

though the plain- Pennsylvania, and that the plaintiff was one of his assignees. 


tiff knows theex- 

er record, show- E 

ing the defendant the evidence of the debt sued on, and are of opinion that 
benefit of the in- 

solvent laws of 

that the piainti  1t is therefore ordered, adjudged and decreed, that the” 
was one of his as- 


istence of anoth- We do not see what ground there is presented for refusing 
to have taken the ‘ 
the judge did not err. 
that state, and 
signees. judgment of the District Court be affirmed, with costs. 


| 


be transferred to the District Court of St. Martin, to be — 
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